
 

 
 

October 6, 2016 
 

Andrew Slavitt 
Acting Administrator 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
200 Independence Ave., SW 
Washington, DC 20201 

 
Attention: CMS-9934-P 
Submitted via https://www.regulations.gov 

 

RE: Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment 
Parameters for 2018; Proposed Rule 

 
Dear Mr. Slavitt: 

 
The Alliance of Community Health Plans (ACHP) is pleased to comment on the Affordable Care Act 
(ACA) Benefit and Payment Parameters for 2018 proposed rule. 

 
ACHP is a national organization bringing together innovative health plans and provider groups 
leading the nation towards a value-based health care financing and delivery system. Members are 
non-profit organizations or subsidiaries of non-profit health systems. They provide coverage for 
nearly 19 million Americans in the commercial market and Marketplaces and for Medicare, Medicaid, 
and federal, state, and local public employees. 

 
Introductory Comments 

 
ACHP commends HHS for its continuing efforts to improve the current HHS-operated risk adjustment 
system and to do so through a transparent process. The risk adjustment program is critical to the 
long-term sustainability of the individual and small group insurance markets. Because federal risk 
corridor payments and federal reinsurance will no longer be available, fair and effective risk 
spreading and premium stabilization in these markets becomes even more dependent upon the 
effective operation of the risk adjustment program. 

 
CMS has given serious consideration to the concerns and recommendations made by stakeholders in 
response to its March 2016 meeting and White Paper on the HHS-Operated Risk Adjustment 
Methodology. This Notice includes a number of important improvements. Our support for those 
changes is noted in the following comments; especially important are the incorporation of partial 
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year enrollment duration factors and specified drug classes in the risk adjustment model. We also 
raise several concerns, in particular: 

- We believe that the high-cost enrollee risk pool as proposed would disadvantage issuers that 
appropriately manage their high-cost members. And a fixed dollar threshold would fail to 
account for variations in costs by region and states. 

- While we appreciate the effort to use the most recent data for risk adjustment purposes, 
member plans believe the use of draft coefficients would create significant financial 
uncertainty for plans, since they would not have final coefficients until after the benefit year 
and well after they have priced their products. 

 
As always, we would be pleased to provide additional technical assistance and further policy 
recommendations on any of the issues discussed in our letter. 

 
Part 153- Standards Related to Reinsurance, Risk Corridors and Risk Adjustment 

 

Proposed Updates to the Risk Adjustment Model (§153.320) 
 

ACHP supports HHS’ proposed continued incorporation of the methodological improvements finalized in 
the 2017 Payment Notice. The incorporation of preventive services in the model simulation of plan 
liability, in particular, not only improves upon the overall accuracy of the model coefficients but 
recognizes the efforts of some issuers, such as ACHP’s member plans, to promote preventive services. 
We urge HHS to explore additional modifications to the risk adjustment model that may encourage  
all issuers to engage in evidence-based medical management that improves health outcomes. 

 
Use of a Concurrent Model. ACHP believes it is essential for HHS to continue using a concurrent model 
for risk adjustment. We believe that the conditions for transitioning to a prospective model such as 
used for the Medicare Advantage program are unlikely to exist for the individual and small group 
markets. Enrollees in these markets are likely to have many more acute conditions than those in 
Medicare Advantage (and Part D) plans, where the major drivers of plan costs tend to be chronic 
conditions. Moreover, as HHS observes, enrollees in the individual and small markets are much more 
likely than Medicare beneficiaries to move between markets and across insurers, thus making a 
prospectively based risk adjustment model less viable. 

 
Accounting for Partial Year Enrollees. ACHP supports HHS’ proposal to incorporate partial year 
enrollment duration (ED) factors for adults in recalibrating the 2017 and 2018 adult risk adjustment 
models. We also appreciate HHS’ modeling efforts to develop a reasonable approach to address what 
appears to be systematic under-prediction of costs (and thus underpayment) for partial year 
enrollees. We believe that this approach is far better than adopting separate partial year models 
which would add complexity and operational burden to the risk adjustment system. Furthermore, we 
encourage HHS to reconsider including children and infant partial year enrollment factors for 
2018. Some ACHP member plans report high-cost claims experience for partial year enrollments 
from those segments of their populations, pointing to the need to broaden the scope of this proposed 
model modification. 

 
Creation of a Hybrid RXC-HCC Risk Adjustment Model. As ACHP commented in response to the 
March White Paper, the alarmingly rapid pace at which prescription drug spending continues to 
escalate justifies a careful examination of the ways in which drug spending may affect overall plan 
expenditures in the individual and small group insurance markets. We believe prescription drug 
costs should be incorporated in the model used to risk adjust payments. As HHS notes, to 
incorporate drug spending in the models in a way that does not harm their integrity and predictive 
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accuracy presents significant challenges. 
 

We support the proposed incorporation, beginning for the 2018 benefit year, of the 13 specified drug 
classes (RXCs) to impute additional diagnoses and/or impute severity. The extensive documentation 
provided by HHS of the effects on the models of different drug classes helps to build stakeholder 
confidence that the proposed hybrid approach, when implemented to calculate actual plan risk 
scores, is based on solid evidence. We agree with the agency that careful monitoring of the effects of 
the new hybrid version of the model will be critical to determining whether to maintain it in the 
future and, if so, any additional modifications that may merit adoption. Because significant challenges 
may arise with validating pharmacy data, we suggest that HHS develop and publish for comment the 
audit standards and process to be used. 

 
High-Cost Enrollee Risk Pooling. HHS proposes, with important modifications from what it 
described in the March 2016 White Paper, a high-cost enrollee risk pool. Under this proposal HHS 
would pool a portion of the costs for enrollees with very high medical spending and create a second 
risk adjustment transfer to reduce an issuer’s exposure to very high claims cost enrollees. While we 
appreciate the rationale for creating what would, in effect, be a reinsurance mechanism, ACHP 
opposes this proposal. We believe that the high-cost enrollee risk pool would disadvantage issuers 
that appropriately manage their high-cost members. Further, while we agree with HHS’ decision to 
increase the eligibility threshold for inclusion in the pool from the White Paper’s $1 million to $2 
million, we remain concerned that any fixed dollar threshold would fail to account for variations in 
costs by region and states. And, as HHS notes, the result of pooling across states, which is called for 
by the proposal, would be subsidization of issuers with very high-cost enrollees in some states or 
geographic areas by issuers in other states or geographic areas. 

 
Data Timing for Risk Adjustment Recalibrations. ACHP appreciates that HHS is responding to the 
concerns of health plans about having sufficient and timely information on which to develop pricing 
for the upcoming benefit year. However, we do not support the proposal to publish final, blended 
coefficients for the 2018 benefit year in the early spring of 2019. This proposed timing approach would 
create additional financial uncertainty for plans, since they would not have final coefficients until 
after the benefit year and well after they have priced their products. While we recognize that a risk 
adjustment model that uses more recent data is likely to increase model accuracy, we believe 
publishing final coefficients prior to the benefit year is critical to ensuring the overall stability of 
prices. We recommend that HHS release final coefficients for the 2018 benefit year risk adjustment 
model in the spring of 2017 that would reflect the incorporation of 2013, 2014 and 2015 
MarketScan® data. 

 

Again, we commend HHS for proposing key improvements to the risk adjustment system that will 
help ensure the long-term stability and sustainability of the Marketplaces. We also encourage HHS to 
make changes that reflect our concerns and recommendations, and we welcome HHS’ continued 
engagement with stakeholders as it considers additional improvements in the future. 
 
The Payment Transfer Formula 

 
Excluding fixed administrative costs from statewide average premium. In response to HHS’ 
request for further comments on this issue, ACHP urges the agency to provide that administrative 
expenses be removed from the statewide average premium, beginning for the 2018 benefit year. Our 
member plans believe that risk adjustment should be based on the relative risk of issuers’ claims 
experience and not their efficiencies. 

 
Statewide v. Market Area Risk Scores: In commenting on the March 2016 White Paper, ACHP 
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raised a concern arising with the existing risk adjustment methodology that requires risk scores to 
be calculated based on a statewide risk pool rather than on the basis of each market area. HHS 
acknowledges this as a stakeholder concern but has not provided for this change. We hope that HHS 
will reconsider this issue in the future. 

 
Experience indicates that in some states, a health plan that is adversely selected against in its own 
market area may nevertheless be assessed risk adjustment charges which are then sent to 
competitors that, on a statewide basis, have higher risk scores. In some cases that we are aware of,  
the result of this aspect of the risk adjustment methodology has been to transfer dollars from plans in 
poor and rural areas to those in large, more prosperous urban areas. 

 
At a time when evidence of the adverse effects of health disparities on populations in more rural 
communities continues to mount (both in terms of availability of health care and worse health 
outcomes, including shorter life expectancies), we continue to believe that this aspect of the ACA risk 
adjustment program may warrant reexamination. ACHP appreciates that different markets may be 
affected differently and recommends that HHS consider allowing states to make their own decision on 
the issue of establishing the geographic definition for a risk pool for the individual market and for the 
small group market. Some states may determine that a market-based definition would lead to a fairer 
risk adjustment system; others may determine that the current statewide definition is fairest, or that 
moving to a market-based definition may be too complex administratively and have unintended 
consequences. 

 
We encourage HHS to continue to study this issue and request that agency provide an analysis that 
looks at risk adjustment transfer payments at the statewide and rating area levels to see if there 
would be a substantial difference in payment by issuers if the transfer formula were payment neutral 
on a regional instead of statewide basis. In states where the analysis shows a payment disparity, HHS 
or the state should take additional steps to address the problem, as proposed above. 

 
More Complete/Earlier Risk Score Data Needed. A significant concern of ACHP’s member plans is 
that information about the risk profile of ACA-compliant plan enrollment is still limited. For example, 
final numbers have not been available for the benefit year-end financial statement or for developing 
pricing for the upcoming benefit year. This lack of information is particularly problematic for locally 
based health plans. Unlike plans with statewide enrollment, regionally based plans do not have the 
statewide enrollment experience upon which they can project the statewide average risk score used 
to calculate risk adjustment payments and charges. This information gap may lead regionally based 
plans to overprice their products and increase market instability. Moreover, pricing with so little 
information may also result in unexpected and high risk adjustment transfer charges. 

 
We appreciate HHS’s new proposals to expedite the timeline for informing issuers of risk adjustment 
related information, particularly getting it to them in time to determine pricing for the upcoming 
benefit year. We believe that both HHS and state insurance departments could do a better job of 
providing timely data to inform the rate development and risk adjustment processes. HHS could, for 
example, provide Edge Server data on an interim basis, making available the most current data to all 
issuers. These data should include, for each state: the average plan level risk score, average premium, 
average age rating factor, metal tier distribution, issuer market share, and geographic cost factor. 

 
Another helpful step to address this concern would be for HHS to instruct state departments of 
insurance to offer official guidance to issuers on parameters for a statewide risk score. States could, 
for example, provide guidance to issuers that allows them to base their pricing on a specified 
statewide risk score, on a score that falls within a specified range, or incorporate a score that is no 
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lower than a specified number. 
 

ACHP’s objective in making the above suggestions is to provide for more marketplace stability which 
is needed to ensure the sustainability of the Marketplaces. We believe that these are objectives that 
all stakeholders hold in common. 

 
Risk Adjustment Issuer Data Requirements (§153.610) 

 
Enrollee-level data. ACHP supports HHS’ proposal that, beginning for the 2019 benefit year, the 
current MarketScan data in the models that produce the risk adjustment coefficients would be replaced 
with enrollee-level EDGE server data (fully masked so as to protect the privacy and security of enrollees) 
from the 2016 benefit year. The purpose of using enrollee-level data is to reflect, in as timely a manner 
as possible, the actual experience of enrollees in individual and small group health insurance       
plans. The enrollee-level data would also be used to inform development of the Actuarial Value 
Calculator and Methodology, which HHS releases annually. 

 
ACHP is concerned, however, with the specifics of how HHS plans to do this. Under the proposal, 
HHS would access selected data elements in the enrollee, medical claim, pharmacy claim and 
supplemental diagnosis files. To extract these variables, a new EDGE server report would be created 
by HHS, using encryption to ensure the privacy and security of the report. This would prevent HHS 
from being able to identify the enrollee, issuer or the EDGE server from which the data were 
extracted, allowing for the creation of a national de-identified data set. We believe, however, that 
using EDGE data for model recalibration can be accomplished without creating a national data set. 
We recommend that any use of EDGE data should be developed using distributed data techniques to 
ensure privacy and data security. 

 
ACHP also discourages HHS from creating a public use file from the enrollee level files, at least until 
HHS and issuers have had an opportunity to assess whether the shift to enrollee-level data is meeting 
the stated objectives and the data are sufficiently well protected from security breaches. 

 
Materiality Threshold for Risk Adjustment Data Validation (§153.320) 

 
ACHP does not support the proposed materiality threshold to determine whether an issuer is required to 
conduct risk adjustment data validation. Such a threshold would allow issuers that have solvency 
issues to escape detection. If those issuers then become insolvent, the responsibility for their 
obligations will fall on other issuers. Risk adjustment data validation is an important safeguard and 
all issuers of individual and small group coverage should be subject to it, regardless of their size or 
total amount of premiums collected in a year. 

 
Comments on Other Provisions of the Proposed Rule 

 

Fair Health Insurance Premiums: Child Age Rating (§147.102) 
 

ACHP supports HHS’ proposal to change the federal single age band for children ages 0 through 20 to 
multiple age bands so as to mitigate large premium changes that can occur after the child turns age 21. 
The proposed changes to the premium ratios at the specified age breaks would bring the federal 
rating structure more in line with our plans’ experience and ease the transition in premiums as 
children move into adulthood. ACHP favors a three-year phase-in of the proposed age band 
modifications if the intention is for the rating factors to aggregate/normalize back to the previous 
factors. 
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Guaranteed Renewability of Coverage (§147.106) 
 

Market Withdrawal Exception to Guaranteed Renewability Requirements. ACHP supports the 
proposed rule modifications that would exempt issuers and their health insurance products from 
triggering the 5-year market withdrawal rule in cases where they or their products are withdrawn from 
the market as a result of corporate reorganizations within the same controlled group. We believe that 
HHS has established sufficient protections for consumers by requiring that continuity of coverage is 
effectively provided to enrollees when they seek to renew their coverage, even if the same products 
are no longer being offered. 

 
Guaranteed Renewability in the Individual Market and Medicare Eligibility. ACHP appreciates 
the opportunity to comment on this issue.  We support a policy that would prohibit Medicare 
beneficiaries from being able to re-enroll in individual coverage. For instance, if an enrollee in a 
Qualified Health Plan (QHP) ages into Medicare during a plan year, that newly eligible Medicare 
person should not be re-enrolled in a QHP. The Marketplaces were not intended or designed to 
provide coverage to Medicare beneficiaries (which is evidenced by ending the age band rating level 
at 65). Medicare Advantage is a much better private market option for Medicare beneficiaries who 
are age 65 and older. QHP issuers should be given the authority to terminate members who identify 
as having enrolled in Medicare (current HHS rules prohibit this activity). We further encourage HHS 
to identify enrollees age 65 (or approaching age 65) to determine their Medicare eligibility and or 
enrollment. Under present rules, once an enrollment is sent to the issuer, it is unable to effect 
membership (even if that enrollee was in a Medicare plan). 

 
Our position on this issue is also rooted in our belief that the risk pools for the Medicare-eligible 
population and for the individual QHP population should be separate. Enrollees who are Medicare 
beneficiaries and those who are eligible but not yet covered present a significant burden to the single 
risk pool. The HHS-Operated Risk Adjustment Model does not take ages 65 and over into account for 
factors in the payment transfer formula, which underscores our observation that the Marketplaces 
were not designed as a source of coverage for Medicare eligible individuals. ACHP also encourages 
HHS to assist issuers in educating QHP enrollees about the availability of Medicare coverage. 

 

Standardized Plans (§155.20) 
 

ACHP opposes HHS’ proposed requirement that issuers and web brokers that use the direct enrollment 
pathway differentially display standardized options in a manner that is either identical to the 
Marketplace display or, if not identical, varies in a manner that must be approved by HHS. HHS’ 
proposal raises concerns because implementing changes to an online shopping interface is costly, 
and adding an HHS review process would be administratively burdensome and time consuming. To 
implement this rule, issuers would need to wait for HHS to release guidance describing what a 
compliant differential display looks like and the process for reviewing and approving variations of 
the approved differential display. As issuers still have not seen HHS’ differential display with only a 
few weeks to go until the 2017 open enrollment period, the likelihood that issuers would need to 
devote resources to reprogramming their interfaces is very high. Redirecting resources to 
programming and then reprogramming such displays takes funds away from other consumer 
assistance tools. In addition to those concerns, we believe that issuers should be able to retain the 
ability to choose how best to market their plans, including how best to design their web-shopping 
interface. 

 
Actuarial Value of Bronze Coverage (§156.140) 

 
ACHP appreciates the additional flexibility that would be provided by HHS’ proposal allowing a wider 
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“de minimis” variation in the AV for certain bronze plans. This flexibility is necessary to allow issuers  
to offer bronze plans that meet the required AV level of a bronze plan while complying with the ACA’s 
cost sharing limitations and at the same time providing benefits that are at least as generous as a 
catastrophic plan. 

 
Taglines in Non-English Languages (§155.205) 

 
As HHS notes in the preamble, several different non-discrimination laws are applicable to health 
insurance issuers. This results in inconsistent requirements for issuers and web-brokers related to 
protections for speakers of non-English languages. ACHP recommends that HHS adopt a single 
standard for taglines notifying limited English speakers about the availability of language services and 
a single methodology for determining the top 15 languages for those taglines that will satisfy 
requirements under both §155.205 as they apply to issuers of QHPs, agents and web-brokers, as well as 
those in §147.200, which apply to group health plans and issuers more generally. Two separate 
standards and two separate methodologies for determining the applicable non-English languages for 
taglines are redundant and confusing. 

 
Enhanced Direct Enrollment Process 

 
ACHP believes that an important priority for the future of Marketplaces is to simplify, streamline and 
provide additional avenues of enrollment in Marketplace plans. To this end, we support the steps 
taken by HHS to develop enhanced direct enrollment processes that would enable a consumer to stay on 
an issuer’s or web-broker’s website for more of the enrollment process compared to current direct 
enrollment processes. We recognize that there are privacy and safety concerns related to the 
information that consumers provide to issuers or web brokers during the process of enrolling in 
QHPs. We strongly support the protection of private health and other types of consumer information. 
Our members, however, have a long history of enrolling individuals in health plans and protecting 
sensitive consumer information used for such enrollments. 

 
Special Enrollment Periods (§155.420) 

 
It is important to ensure that consumers are able to enroll during a special enrollment period when 
they rightly qualify for one, but it is also imperative to establish a pre-verification process that 
includes documentation of a consumer’s eligibility for a SEP to eliminate abuse. We fully support a 
robust open enrollment period and the availability of SEPs but increasing evidence suggests that 
some SEPs are being misused, resulting in rising adverse selection that threatens the stability of QHP 
products and prices. For that reason, ACHP encourages HHS to incorporate documentation standards 
for the triggering event when a consumer seeks enrollment during a SEP. Pre-enrollment verification 
should be used for all, not simply select SEPs. Such a process would improve the stability of the 
Marketplace’s risk pool, the affordability of QHP coverage and the continued viability of the 
Marketplaces. 

 
Issuer Participation Standards (§156.200) 

 
ACHP opposes HHS’ proposed clarification in §156.200(c) that the existing requirement for issuers to 
offer both a gold and silver plan applies to all service areas in the state in which the issuer offers 
Marketplace products rather than, as some issuers are currently doing, in at least one service area in the 
state. We believe that the applicability of this requirement should be left to the state insurance 
commissioner to determine based on the needs of the existing market for insurance. This especially 
makes sense for states with federally facilitated state Marketplaces. State insurance commissioners 
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are much better positioned than HHS to determine if their state’s consumers have a sufficient choice 
of QHPs. 

 
Network Breadth Indicator (§156.230) 

 
ACHP supports HHS’ efforts to improve the accessibility and transparency of plan information that 
consumers can use to help with their plan choice decisions – and that includes indicating when a plan 
has an integrated network. However, we have significant concerns with HHS’ proposed network 
rating pilot project. 

 
Under this project, HHS would classify network breadth for each plan at the county level. HHS 
anticipates calculating, and making publically available, ratings for plans based on the percentage of 
specific providers in a plan’s network compared to the total number of providers in QHP networks 
available in a county. We believe the information that would be provided to potential enrollees would 
not necessarily provide an indication of a strong network or high quality providers. In addition, a 
plan that seeks to exclude low-performing providers could appear to have a lower network breadth 
using this tool when, in fact, the network could be stronger than those of other plans in the area. This 
could be misleading; it also may dilute the efforts of plans to establish value-based plan designs. We 
urge that HHS engage with stakeholders to find ways to appropriately assess a plan’s network without 
adopting a network breadth rating that may be misleading or confusing to consumers. 

 
Essential Community Providers (ECPs) (§156.235) 

 
We oppose HHS’ proposal to continue to count multiple providers at a single location as a single ECP 
when assessing the available ECPs in a plan's service area and the issuers' satisfaction of the ECP 
participation standard. This method of counting makes it very difficult to satisfy the alternate ECP 
standard applicable to integrated health plans. 

 
Last year, HHS proposed that, beginning with the 2018 plan year, HHS would credit an issuer for 
multiple contracted full-time equivalent (FTE) practitioners at a single location, up to the number of 
available FTE practitioners reported by the ECP facility through the provider petition process and 
published on the HHS ECP list, toward the issuer’s satisfaction of the ECP participation standard. We 
recommend that HHS maintain the previously announced plan as a more reasonable way to determine 
provider availability, given that different provider facilities and clinics may range widely in the number 
of practitioners who practice there. 

 
Thank you for your consideration of ACHP’s comments. Stabilizing the Marketplaces and ensuring 
their long-term sustainability of the Marketplaces and health plans serving ACA enrollees are critical 
to safeguarding the coverage and care of millions of individuals. We appreciate HHS’ efforts towards 
this end. If we can answer any questions or provide additional information, please contact Howard 
Shapiro, Director of Public Policy, at hshapiro@achp.org. 

 

Sincerely, 
 

 
 

Ceci Connolly 
President and CEO 

mailto:hshapiro@achp.org

