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June 20, 2017  
  
James Kennedy, Chairman   
Receivership Model Law Working Group   
National Association of Insurance Commissioners   
2301 McGee Street, Suite 800   
Kansas City, MO  64108   

   
RE:  Guaranty Association Issues Relating to Long-Term Care (“LTC”) Insurance   

   
Dear Chairman Kennedy and Members of the Working Group:  
  
The Alliance for Community Health Plans (ACHP) welcomes the opportunity to comment on the proposed 
changes to the Life and Health Insurance Guaranty Association Model Act (#520). Unfortunately I will not 
be able to attend the conference call on June 21, but we wanted to share these thoughts with you. 
 
ACHP is a national organization bringing together innovative health plans and provider groups leading the 
nation towards a value-based health care financing and delivery system. Members are community-based, 
non-profit organizations or subsidiaries of non-profit health systems. They provide coverage and care for 
more than 18 million Americans in 27 states in the commercial market and Marketplaces and for 
Medicare, Medicaid, and federal, state, and local public employees. 
 
ACHP appreciates NAIC’s efforts to address issues related to the financial problems facing the long-term 
care (LTC) insurance industry. ACHP’s members have an interest not only in the well-being of our 
members, but in the well-being of the larger communities in which we operate. The policy holders of LTC 
insurance products should be protected from carrier insolvencies and receive the benefits for which they 
are due. Moreover, the potential for health insurers, who write only a tiny fraction of LTC insurance 
policies, to shoulder responsibility for a major portion of the state guaranty fund assessments of the Penn 
Treaty liquidation, and potentially others in the future, raises understandable concerns about equity and 
financial burden.  
 
ACHP does not believe, however, that the Working Group’s Option 3, which would include HMOs as 
members of the same state guaranty associations called for by the Life and Health Insurance Guaranteed 
Association Model Act (#520), is an appropriate or fair approach to addressing this situation. Not only 
would this option break with long-established precedents relating to the regulation of HMOs, its adoption 
without addressing other NAIC model laws, e.g., the HMO Model Act and other model laws identified 
below, could undermine the integrity of state HMO regulations. With these concerns in mind, we urge the 
Receivership Model Law Working Group not to include “Option 3” in its recommendations to the NAIC.  
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Our specific concerns are as follows:  
 

HMOs are not Health Insurance. HMOs have always provided health coverage and care that is different 
from traditional health insurance. HMOs retain the distinct characteristics that have been the basis for 
their separate treatment in NAIC model laws and HMO acts adopted by states, including:   
 
• In-network benefit structure: An HMO’s in-network benefit structure remains at the heart of the HMO 

approach to coverage and care. HMOs have always had physicians and other providers who are 
affiliated with the plan through employment or contractual arrangements. And, while variations have 
evolved, HMO members receive their care only from physicians and other providers who are in the 
plan’s network, unless they have a referral from a plan provider.   

   
• Delivery of care: Prepaid group practice organizations, including staff model and group model HMOs, 

directly provide services or arrange for the provision of services, as opposed to merely paying for 
health care services after the enrollee has chosen the provider and received the service.   

 
• Risk-sharing with providers: HMOs are characterized by the presence of payment arrangements such 

as capitation or other mechanisms that place physicians and other providers at whole or partial 
financial risk for care provided.   

 
• Preventive care: Given the imperative of operating within a fixed payment, HMOs have placed special 

emphasis on preventive care and often enlarge the scope of their efforts to address living 
arrangements and other social factors that affect health status.   

 
Long-term Care Insurance is not an HMO Line of Business. HMOs do not sell long-term care insurance 
and, as a matter of most states’ licensure laws, HMOs are not able to offer such products under HMO state 
licenses. 
 
HMOs Must Meet HMO-Specific Solvency Requirements. Because HMOs are not health insurers and are 
treated differently under NAIC model laws and the laws and regulations adopted by states, they are 
required to operate under different reserve and solvency.  
 
• Under the NAIC’s Model HMO Act, adopted in part or whole by many states, hold harmless provisions 

obligate HMO-contracted providers to hold a member harmless for any money that may be owed by an 
HMO including non-payment by, or insolvency of that HMO (NAIC Model HMO Act, Section 19).  

 
• An HMO must also make a special deposit with the state insurance commissioner in an amount equal 

to 120 percent of “uncovered expenditures” (expenditures not subject to hold harmless agreements, 
such as payments to non-contracted emergency physicians) whenever such expenditures exceed 10 
percent of its total health care expenditures (NAIC HMO Model Act, Section 20).  

 
• All HMOs also must participate in an open enrollment process to offer replacement coverage to the 

members of an insolvent HMO (NAIC HMO Model Act, Section 21).  
 
These requirements, coupled with other insolvency prevention and protection measures in the NAIC 
Model HMO Act, eliminate any need for coverage for HMOs under state life and health insurance guaranty 
associations. This is further reinforced by the NAIC whose Life and Health Insurance Guaranty Association 
Model Act excludes HMOs from the definition of “member insurer” (NAIC Life and Health Insurance 
Association Model Act, Section 5.L.). The Model Act appropriately reflects the fundamental difference 
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between insurers and HMOs, i.e., that insurance carriers pay claims for covered services, while HMOs directly 
provide or arrange covered health care services.   
 
The NAIC’s 2013 compendium of Health Maintenance Organization Coverage by Guaranty Associations 
underscores the distinct treatment of HMOs by states from other insuring entities, including LTC insurance 
carriers. Most states provide for a separate HMO guaranty fund; in the few states that HMOs are grouped 
under the state’s life and health insurance guaranty fund, with possibly two state exceptions, the HMO’s are 
assessed only for other HMO insolvencies.  
 
HMOs Do Not Benefit from State Life and Health Insurance Guaranty Associations. Since HMOs do not 
write LTC insurance, they should not be included in state life and health insurance guaranty associations 
nor should they be included in the assessments for LTC insurance insolvencies. HMOs would derive no 
benefit from participation in state guaranty funds. Consequently, the effect on HMOs would thus be an 
adverse one, that is, to require payments of assessments, which would most likely be reflected in increased 
premiums, with no benefit to enrollees. 
 
More Appropriate and Equitable Options Exist for Addressing the Problem. ACHP believes that the 
existing Life and Health Insurance Guaranty Association Model Act #520 already provides a state guaranty 
association with the tools to address the losses from LTC insurance carriers. For example, if the capacity of 
a state’s health insurance guaranty association is inadequate to fund the losses from a LTC carrier in one 
year, it can extend the assessments to future years (NAIC Life and Health Insurance Guaranty Association 
Model Act, Section 9.E. (c)). As the Working Group has identified, however, other options may be needed, 
particularly given the large sums of money associated with insolvencies of LTC insurers. One or more of 
the Working Group’s options numbered 1, 2 and 4 may therefore merit adoption.  
 
If, however, the Working Group decides to advance Option 3 to the NAIC, ACHP strongly urges the Working 
Group to proceed cautiously and examine the implications of that recommendation, including the likely 
need to revise the other NAIC model acts that relate directly or indirectly to HMOs. These include: the 
NAIC HMO Model Law, the Model Regulation to Implement Rules Regarding Contracts and Services of 
HMOs, the Risk Based Capital for HMOs Model Act, Insurance Holding Company System Regulatory Act and 
the Unfair Trade Practices Model Act. 
 
Thank you for your consideration of ACHP’s comments. If we can answer any questions or provide 
additional information, please contact me at hshapiro@achp.org.  
 
Sincerely,  
 

 
Howard B. Shapiro, PhD 
Director of Public Policy 
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